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Greetings

It is a great pleasure for me to be here this afternoon with you: dignitaries,
colleagues and friends — persons who all have an interest in promoting
protection of the environment. Special thanks to Chairman Hon. Sunil Sookraj

for his gracious invitation.

It is especially pleasing for me to speak with you about the importance of
Environmental Courts here, in Port of Spain, because, in my view, Trinidad and
Tobago could reasonably lay claim to being the home of Environmental Law in
the Caribbean. In support of this thesis, | offer the following three pieces of

evidence.

Role of Port of Spain in Environmental Policy

First, Port of Spain has a unique place in the development of regional
environmental policy. | have, over the years, made the point that it was here, in
Port of Spain in 1989, exactly 30 years ago, that CARICOM convened its First
Ministerial Conference on the Environment which produced the Port of Spain
Accord. ! Somewhat like the Launch this afternoon, a primary objective of that
Conference was to “increase appreciation of the significance of the issues and

needs relevant to management and protection of the ... environment.” The

! For text, see Winston Anderson, Caribbean Instruments on International Law, (Stone Publications,
1994), at p. 502.



Conference identified priority issues and problems and agreed that one of the
strategic approaches to their solution was the “development of legislative
frameworks adequate to the requirements of sound environmental management,

and the required machinery for their enforcement.”

The recommendations from the Port of Spain Accord, as well as its partner the
environmental ‘Consensus’, agreed two years later in 1991, again in Port of
Spain, represented the Caribbean affirmation of the First United Nations
Conference on the Human Environment which resulted in the historic 1972
Stockholm Declaration containing twenty-six principles to guide nations in
discharging their responsibility to the environment. The Port of Spain Accord
and Consensus have guided and inspired this region’s interaction with, and

support for such global initiatives as:

e 1992 United Nations Conference on Environment and Development,
which led to adoption of the Rio Declaration;

e 1994 United Nations Global Conference on the Sustainable
Development of Small Island States held in Barbados, which produced
the Barbados Declaration and Programme of Action;

e 2002 World Summit on Sustainable Development, which resulted in the
Johannesburg Declaration

e 2012 United Nations Conference on Sustainable Development, which
generated the World Congress Rio de Janeiro; and

e 2018 Latin America and Caribbean Agreement on Environmental
Access Rights, which opened for signature at the UN Headquarters on
27 September 2018.

The region’s participation at these and other international events is grounded
in, and draws inspiration from, those foundational documents adopted in this

capital 30 years ago.



Trinidad and Tobago and Environmental Law in the Caribbean

Secondly, Trinidad and Tobago holds the distinction of being the Caribbean
Community Member State with, arguably, the most advanced environmental
legislation in the region. The Environmental Management Act 2000) (the “EM
Act”) institutes vanguard institutions and procedures for the wise use of the
country’s environmental assets. For e.g., the EM Act created the Environmental
Management Authority (“EMA”) whose overall mandate is to “develop and
implement policies and programmes for the effective management and wise use

of the environment’’?

. Specifically, the EMA has responsibility to:

e Compile information relating to the environment (Section 17)

e Develop a National Environmental Policy (Section 18)

e Develop an Environmental Code (Section 19)

e Appoint Environmental Inspectors (Section 21)

e Designate Environmentally Sensitive Areas and Species (Section 41)

e Manage Air and Noise pollution (Section 49)

e Manage Water Pollution (Section 52)

e Regulate Wastes and Hazardous Waters (Section 56-60)

e Regulate the Issuance of Certificates of Environmental Clearance
(Section 62); and to

e Take measures to prevent violation of environmental requirements
(Sects 63-68)

The EMA has, in fact exercised its powers under the EM Act, by making
various subsidiary legislation® including rules on certificate of environmental

clearance, noise pollution and environmentally sensitive areas and species.

2 Section 16 (1) (b).
The Certificate of Environmental Clearance Rules, 2001; The Certificate of Environmental Clearance

(Fees and Charges) Regulations, 2001; The Certificate of Environmental Clearance (Designated
Activities) Order, 2001; The Noise Pollution Control Rules, 2001; The Noise Pollution Control (Fees)



Trinidad and Tobago Environmental Commission

Thirdly, and most important for present purposes, Trinidad and Tobago is
probably the home of Caribbean Environmental Law because this country has
the only environmental court in the region; the Environmental Commission
which was established by the EM Act 2000. The first Commissioners were
appointed by His Excellency the President of the Republic on October 30,
2000.

The establishment of Trinidad and Tobago’s environmental court is to be seen
against the basic proposition that attainment of sustainable development
depends on the positive contribution of all branches of the government — the
legislature, executive and judiciary and well as that of other stakeholders.
Countries around the world are increasingly recognizing that a court with
special expertise in environmental matters can make an important judicial

contribution to the achievement of sustainable development.

The Environmental Commission was not only the first, and to date the only,
Caribbean environmental court, it was also one of the first in the world. The
honour of being the first belongs to Land and Environmental Court of New
South Wales, which was established in 1980*. Two studies by environmental
justice academics George and Catherine Pring have found® that since 1980
there has been a global “explosion” of environmental courts and tribunals
(“ECTs”). Between 1980 and 2009 there were over 350 ECTs in 41 different

countries. By 2016, there were more than 1,200 in 44 countries.

Benefits of specialized Environmental Courts

Regulations, 2001; The Environmentally Sensitive Areas Rules, 2001; and The Environmentally
Sensitive Species Rules, 2001.

* Established by the Land and Environmental court Act 1979 (NSW) (Austl.)
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The exponential increase in the number of ECTs worldwide has been driven by

the specific benefits of judicial specialization in Environmental Law?®.

1. Rationalization and centralization

Where legislation grants an environmental court comprehensive environmental
jurisdiction — meaning, basically, jurisdiction to hear and determine all
environmental disputes — the natural result will be rationalization and
centralization. A comprehensive jurisdiction will result in “critical mass” of
cases in the court, resulting in economies of scale in contrast to having
environmental disputes dissipated through different courts and tribunals. There
will also be savings of transactional costs for users and for public resources in
having a “one-stop shop”. Simultaneously, the court becomes the focus for
environmental judicial decision-making and able it to contribute to the robust

development of environmental jurisprudence.

If we examine the jurisdiction of the Environmental Commission from the
foregoing perspective, we would be forced to conclude there are both strong
and weak points in the jurisdictional regime. The Environmental Commission
is an example of an ECT with limited jurisdiction to deal with environmental
matters. The Commission has an original jurisdiction with respect to specific
aspects of subsidiary legislation under the EM Act which includes rules
governing noise pollution, environmentally sensitive areas, environmentally
sensitive species and certificates of environmental clearance. The
Environmental Commission also has jurisdiction to hear appeals against certain
decisions of the EMA.

The EM Act itself provides that environmental offences are to be punishable

7’7

“on conviction on indictment”’ which would appear to rule out jurisdiction in

the Commission over environmental offenses. There are numerous sectoral

® Benefits of Judicial Specialization in Environmental Law: The Land and Environment Court of New
South Wales as a Case Study, January 2012, Pace Environmental Law Review Vol. 29, 424 (2012).
7



statutes on the environment over which the Commission has no jurisdiction;
legislation relating to oil pollution is often cited as a prime example in this
regard. Judicial review of government action towards the environment is also
not within the purview of the Commission. In the 2010 case of EMA v
Fishermen and Friends of the Sea the Court of Appeal rejected the suggestion
from the Commission that actions in the High Court for judicial review of the
EMA should be denied and the parties referred instead to the Commission. The
Court of Appeal emphasized that the jurisdiction of the Environmental
Commission was a limited one, that was completely conditioned by the EM
Act.

The ability of individuals to go to the High Court for judicial review rather than
to the Environmental Commission is a serious limitation on the jurisdiction of
the Commission. For example, although the Commission has competence to
deal with appeals against a decision of the EMA to, say, issue a Certificate of
Environmental Clearance, it does not have exclusive jurisdiction to deal with
such challenges. A person may instead go the High Court for judicial review.
Hence certain actions like the challenge by Highway Re-route Movement
against the granting of the CEC for segments of the Highway to Pt. Fortin was
filed as judicial review actions in the High Court. In this way, several other
major environmental cases have been litigated in the High Court rather than in

the Commission®.

One positive as regards the jurisdiction of the Commission, is the provision in
the EM Act which allows the jurisdiction of the Commission to “be extended to
other matters by any written law”. This built in mechanism for expanding
jurisdiction was the basis for a very promising recent development. The
Planning and Facilitation of Development Act has been passed through

parliament and gives the Environmental Commission broad jurisdiction over

8 Similarly, the recent challenge by FFOS against the granting of a CEC for the highway to Toco was
filed in the High Court. Note also Smelter litigation (Dean Amore)



appeals from certain decisions of the National Planning Authority®. Sections of
the Act have already been proclaimed but not, unfortunately, those sections
expanding the jurisdiction of the Environmental Commission. When fully
proclaimed this entirely new jurisdiction will undoubtedly go some way

towards greater judicial activity in the Commission.

2. Specialization

A second benefit of an environmental court is that it can provide the
specialized knowledge and expertise that are necessary to resolve
environmental disputes. One secondary consequence is that the specialized
court facilitates the development of specialized environmental lawyers. There
are many opportunities for legal practitioners in Trinidad and Tobago as well as
the wider region, to engage with environmental law and policy. The Faculty of
Law began its offering of Environmental Law in 1992 and many graduates
have pursued post graduate work beyond the region. Caribbean judges have
participated in numerous workshops and seminars on environmental law and
policy, both within and outside the region. There is therefore a wide catchment

from which judges of the Commission can, and have been, be drawn.

It is also significant that EM Act allows for the appointment of not just legal
practitioners but also of experts in other disciplines. Resolution of
environmental disputes often turn on complex scientific and technical evidence.
So that, in addition to the Chairman and Deputy Chairman who must both be
lawyers, the Commission has four other members appointed from persons
qualified by virtue of their knowledge or expertise in environmental issues,
engineering, the natural sciences or the social sciences. The participation of
technical experts improves the quality, effectiveness and efficiency of

adjudication.

% Section 89.



3. Multi-Door Courthouse

Rationalization, specialization and the availability of a range of court personnel
can facilitate a range of ADR mechanisms. Multiple facets of an environmental
dispute can be dealt with in one place. For example, remedies for breach of law
could include not only civil remedies, or injunctions, but also administrative

remedies of grant of approval to make the conduct lawful in the future.

Many successful ECTs now offer court-annexed and other ADR services to
persons who wish to resolve their dispute without resorting to full-blown
litigation. The Environmental Commission is required by the EM Act to
encourage and promote alternative dispute resolution. When a matter is brought
before the Commission, parties are encouraged to explore the possibility of
resolution at the earliest possible stage. Rule 10 of the Environmental
Commission Rules of Practice and Procedure, 2001 allows for mediation for
the purpose of settlement of the issues or their simplification. Many of the

litigation in the Commission are in fact settled by way of consent orders.

4. Superior court of record

Judicial systems often divide courts into inferior courts and superior courts.
Establishing the environmental court as a superior court of record enlarges the
jurisdiction of the court to include those powers only a superior court of record
possesses. The Environmental Commission was established as a superior court
of record, under section 81 of the EM Act “with all the powers inherent in such
a court”. The Commission has power to enforce its own orders and judgments,

and the same power to punish contempt as the High Court of Justice.

These provisions affirming the status and standing of the Commission amount
to a public statement of the importance of environmental issues and a public
acknowledgment of the importance of the court and its decisions. It should also
be noted that as a superior court of record, the environmental tribunal is better

able to attract and keep high quality individuals for judicial appointments.



5. Independence from government

An important characteristic of successful ECTs is independence from the
legislative and executive branches of government. Independence is important in
adjudicating environmental disputes which often overlap with governmental
interest in planning and developmental decisions. Independence means that
judges must decide the issues coming before them exclusively on the legal and

factual merits of the case.

Chief Justice Preston of the NSW Land and Environmental Court suggests that
an example of a “captive’ environmental tribunal is the Environmental Appeals
Board (EAB) in the United States which is housed within the executive branch
of the US Government — more specifically, the Environmental Protection
Agency (EPA). This ECT comprises political appointees of the EPA and is
required to give effect to the policies of the administration in power. Another
example could well be the Tribunal established under the NRCA of Jamaica
with jurisdiction to hear appeals from enforcement notices issued by the central
environmental agency. Members of the Jamaican Tribunal are appointed by the

Minister and may be removed by the Minister, “at any time”.

By contrast, members of the Environmental Commission are appointed by the
President of the Republic. They hold office under conditions of service and for
terms, not less than 3 years, as determined by the President and set forth in the
terms of reference at the time of their appointment. The power of the President
to remove members of the Commission from office is limited to specific cause:
i.e., for inability, or for misbehaviour on the ground of employment or interest
incompatible with the functions of a member of the Commission. The salary

and allowances of members are charged to the Consolidated Fund.

6. Responsiveness to environmental problems

It has rightly been suggested that an environmental court is better able to

address chronic and pernicious problems such as loss of biodiversity and
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climate change that confront society. This has been premised on the suggestion
that new institutions and creative attitudes are often more effective in providing

innovative remedies and solutions to environmental pervasive problems.

7. Facilitates access to justice

One of the central features of the ECLAC Convention on environmental rights,
which is still available for signature in New York, is the commitment of
participating states to facilitate access to environmental justice. In fact, this
requirement goes back to Principle 10 of the 1992 Rio Declaration and strides
have been made through broadening opportunities for judicial review of

government action, in the public interest°,

Access to justice in environmental matters can be advanced through the
operation of an environmental court. Such a court can facilitate access to
justice both by its substantive decisions and by its practices and procedures.
Armed with the appropriate jurisdiction such a could can, in the words of one

commentator:

“uphold statutory rights of public access to information; rights to public
participation in legislative and administrative decision-making,
including requirements for public notification, exhibition and
submission and requirements for adequate environmental impact
assessment; and public rights to review and appeal legislative and

administrative decisions and conduct.”*!

A shining illustration of right of access in the Environmental Commission is
the direct party action. Section 69 (1) of the EM Act allows any private person
to institute a civil action in the Commission against any other person for a
claimed violation of specified environmental infractions. Section 69 (2)

specifies that any individual or group of individuals expressing a general

10 gection 6, Administrative Justice Act Barbados...; section 9, Judicial review act, Trinidad
11'p. 29, Preston 2012.
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interest in the environment or a specific concern with respect to the claimed
violation “shall be seemed to have standing to bring a direct private party

action.”

8. Development of environmental jurisprudence

An environmental court of the requisite status and jurisdiction, with an
appropriate increase in case load will obviously be able to contribute to the

development of environmental jurisprudence.

Conclusion: potential and limitations of the Environmental Commission

As we have seen, there are several advantages to having an environmental
court. There is the possibility of rationalization and centralization of
specialized judicial expertise; the environmental court can be multifaceted and
deal with various aspects of disputes; an environmental court of status can
bring attention to environmental issues, facilitate access to justice, and provide
innovative remedies and solutions.

As we have also seen many of these benefits are presented by the
Environmental Commission. Perhaps the most significant weakness is the
limited jurisdiction possessed by the Tribunal. In addition to everything I’ve
said it is worth noting that the tribunal seems not to be constructed in such a
way as to encourage judicial development of the applicability of the common

law of torts to environmental protection.

In relation to jurisdiction and other areas considered, there may be a case for
revisiting the EM Act with a view to empowering the environmental tribunal to
play a more vigorous role in shaping a distinctive environmental

jurisprudence.
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So, as against the potentials, there are limits to what has been attempted, even
in the foremost “environmentalist” CARICOM State. However, this must not
belie the advance that the establishment of the Environmental Commission
represents. Its orders will be respected and supported in the “general” courts.
Even with regard to less circumstanced tribunals (such as the Commission
established under the NRCA of Jamaica), the general courts will act in their
support. As said in the Canadian case of R. v. Consolidated Mayburn Mines
Ltd. (1996) with regard to the respect to be given to the Order of an

Environmental Appeals Board:

“Like court orders, administrative orders deserve to be respected and
obeyed. Administrative bodies — be they public officials such as the
Director, or tribunals such as the Environmental Appeals Board —
regulate countless activities in society. Regulation of these activities is
essential for the protection of individuals and groups in our society and
for the prevention of harm to societal interests. The orders and
decisions issued by administrative bodies thus form an important part
of our law. Unless these orders and decisions are respected the orderly

functioning of regulatory justice will suffer.”

Accordingly, in pointing the way towards a forum in which environmental and
developmental issues meet on equal footing and are given equal weighting, |
believe that Trinidad and Tobago has done a service to the whole region. It is
now a matter for the Environmental Commission, within the limits of the
mandate it has been given, to define and develop an environmental
jurisprudence that will inspire other jurisdictions within the Community to

wiser and more sustainable use of our environmental assets.

I wish you a successful Launch and may the information you disseminate be of

tremendous benefit to the region.
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